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An Act of 18281 declared the real estates of British subjects 
dying within the jurisdiction of the supreme courts at the 
presidency towns to be liable for payment of their debts, 
Other Acts of the same year applied the East India Mutiny 
Act to the force known as the Bombay Marine,? and extended 
to the East Indies sundry amendments of the English criminal 
law.3 

And. an Act of 18324 authorized the appointment of 
persons other than covenanted civilians to be justices of the 
peace in India, and repealed the provisions requiring jurors 
to be Christians. 

When the time came round agai for renewing the Com- 
pany’s charter, Lord William Bentinck’s peaceful régime had 
lasted for five years in India; the Reform Act had just 
been carried in England, and Whig pmnciples were in the 
ascendant. Bentham’s views on legislation and codification 
were exercising much influence on the minds of law reformers 
Macaulay was in Parliament, and was secretary to the Board 
of Control, and James Mill, Bentham’s disciple, was the 
examiner of India correspondence at the India House. The 
Charter Act of 1833.5 hke that of 1813, was preceded by 
careful inqmries into the administration uf India. It intro- 
‘duced important changes into the constitution of the Exst 
India, Company and the system of Indian administra- 
tion. 

The territorial possessions of the Company were allowed to 
remain under their government for another term of twenty 
years, but were to be held by the Company ‘in trust for 
His Majesty, his heirs and successors for the service of the 
Government of India’ 

The Company’s monopoly of the <‘hina trade, and of the 
tea trade, was finally taken awey 

19 Geo IV, c. 32 *g Geo IV,¢ 72 

*9 Geo IV, ¢. 74. 4 2&3 Will IV,¢ 117. 

5 3&4 Will IV,c¢ 85 The Act ‘eceived the Royal Assent on August 25, 
1833, but did not come into operation except as to appointments and the 


like, until April 22, 1834 (8 117) 
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The Company were required to close their commercial 
business and to wind up their affairs with all convenient speed. 
Their territorial and other debts were charged on the revenues 
of India, and they were to receive out of those revenues 
an annual dividend at the rate of £10 ros. per cent. on the 
whole amount of their capital stock (i.e. £630,000 a year), 
but this dividend was to be subject to redemption by Parlia- 
ment on payment of £200 sterling for every £roo stock, 
and for the purpose of this redemption a sum of two million 
pounds was to be paid by the Company to the National Debt 
Commissioners and accumulated with compound interest until 
it reached the sum of twelve millions. 

The Company, while deprived of their commercial functions, 
retained their administrative and political powers, under 
the system of double government instituted by previous 
Acts, and, in particular, continued to exercise ther mghts 
of patronage over Indian appointments The constitution of 
the Board of Control was modified, but as the powers of the 
Board were executed by its president the modifications had 
no practical effect. The Act re-cnacted provisions of former 
Acts as to the ‘ secret committee’ of the Court of Directors, 
and the dispatches to be sent through that committee, and 
it simplified the formal title of the Company by authoriang 
it to be called the Kast India Company 

No very material alteration was made in the system on 
which the executive government was to be carried on m 
India 

The supermtendence, direction, and control of the whole 
civil and military government were expressly vested in a 
governor-general and counsellors, who were to be styled 
‘the Governor-General of India in Council’? This council 
was increased by the addition of a fourth ordinary member, 


? As to the financial arrangements made under these provisions, see the 
evidence of Mr. Melvill before the Lords Committee of 1852 

* It will be remembered that the Governor-General had been previously 
the Governor General of Bengal in Council. 
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‘who was nat to be one of the Company’s servants, and was 
not to be entitled to act as member of council except for 
legislatives purposes.1 It need hardly be stated that the 
fourth member was Macaulay. 

The overgrown Presidency of Bengal? was to be divided 
into two distinct presidencies, to be called the Presidency 
of Fort William and the Presidency of Agra. But this 
provision never came into operation. It was suspended 
by an enactment of 1835 (5 & 6 Will. IV, c. 52), and the 
suspension was continued indefinitely hy the Charter Act 
of 1853 (16 & 17 Vict. ¢. 95, s. 15). 

The intention was that each of the four presidencies, 
Fort William, Fort St. George, Bombay, and Agra, should 
have, for executive purposes, a governor and council of 
its own. But the governor-general and his council were 
to be, for the present, the governor and council of Fort 
William, and power was given to reduce the members of 
the council, or even suspend them altogether and vest the 
executive control in a governor alone.? 

Important alterations were made by the Act of 1833 in 
the legislative powers of the Indian Government. ‘ At that 
date there were five different bodies of statuic law in force 
in the (Indian) empire. First, there was the whole body 
of statute law existing so far as it was applicable, which 
was introduced by the Charter of George I and which applied, 

‘©The duty of the fourth ordinary member’ (under the Act of 1833) 
‘was confined entirely to tho subject of legislation ; he had no power to sit 
or vote except at meotings for the purpose of making laws and regulations : 
and it was only by courtesy, and not by right, that he was allowed to seo 
the papers or correspondence, or to be made acquainted with the dehbera- 
tions of Government upon any subject not »mmediately connected with 
legislation.’ Minute by Sir Barnes Peacock uf November 3, 1859 

* It bad been increased by the addition of Ben :res in 1775, of the modern 
Orissa in 1803, of large territories in the North-West in 1801-3, and of 
Assam, Arakan, and Tenaaserim in 1824. 

* The power of reduction was oxorcised in 1833 by reducing the number 
of ordinary members of the Madras ‘and Bombay councils from three to 
two (Political Dispatch of December 27, 1833). Tho original intention was 


to abolish the councils of the minor presidencies, but, at the instance of the 
Court of Directors, their retention was left optional. 
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at least, in the presidency towns. Secondly, all English Acts 
subsequent to that date, which were expressly extended 
to any part of India. Thirdly, the regulations of the governor- 
general’s council, which commence with the Revised Code of 
1793, containing forty-eight regulations, all passed on the 
same day (which embraced the results of twelve years’ ante- 
cedent legislation), and were continued down to the year 1834. 
They only had force in the territories of Bengal. Fourthly, 
the regulations of the Madras council, which spread over the 
period of thirty-two years, from 1802 to 1834, and are [were] 
:n force in the Presidency of Fort St. George. Fifthly, the 
regulations of the Bomhay Code, which began with the revised 
code of Mr. Mountstuart Elphinstone in 1827, comprising the 
results of twenty-eight years’ previous legislation, and were 
also continued into 1834p having force and validity in the 
Presidency of Fort St. David.’ 

“In 1833,’ says Mr. Covell in continuation. ‘the attention 

of Parliament was directed to three leading vices in the 
process of Tudian government The first was in th? nature 
of the laws,and regulations ; the second was in the ill-defined 
authority and power from which these various laws and regula- 
tions emanated ; and the third was the anomalous and some- 
times conflicting judicatures by which the laws were ad- 
ministered.’ 
{ The Act of 1833 vested the legislative power of the Indian 
Government exclusively in the Governor-General in Council. 
who had been, as has been scen, reinforced by the addition 
of a fourth legislative member. The four Presidential Govern- 
ments were merely authorized to submit to the Governor- 
General in Council ‘ drafts or projects of any laws or regula- 
tions which they might think expedient,’ and the Governor- 
General in Council was required to take these drafts and 
projects into consideration and to communicate his resolu- 
tions thereon to the Government proposing them. 


* Cowell, Tagore Lectures of 1872. For ‘Fort St. David’ read ‘ Bombay.’ 
See also Harington’s Analysis of the Bengal Regulations. 
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The Governor-General in Council was expressly empowered 

to make laws and regulations— 

(a) for repealing, amending, or altering any laws or 1egula- 
tions whatever, for the time being in force in the Indian 
territories ; 

(6) for all persons, whether British or native, foreigners or 
others, and for all courts of justice, whether established 
by charter or otherwise, and the jurisdiction thexcof ; 

(c) for all places and things whatsoever within and through- 
out the whole and every part of the said territories. 

(d) for all servants of the Company within the dominions 
of princes and States in alhance with the Company ; and 

(¢) as articles of war for the government of the native 
ofticers and soldiers in the military service of the 

ompany, and for the administration of justice by 
courts-martial to be holden on such officers and 
soldiers. 

But this power was not to extend to the making of any 

laws and regulations— 

(i) which should repeal, vary, or suspend any of the pro- 
visions of the Act of 1833, or of the Acts tor punishing 
mutiny and desertion of offivers and soldiers in the 
service of the Crown or of the Company ; ui ; 

(i) which should affect any prerogative of the Crown, or 
the authority of Parliament, or the constitution or 
rights of the Company, or any part of the unwritten 
laws or constitutions of the United Kingdom, whereon 
may depend the allegiance of any person to the Crown, 
or the sovereignty or dominion of the Crown over the 
Indian territories ; or 

(iii) without the previous sanction of the Court of Directors, 
which should empower any court other than a char- 
tered couxt vo sentence to death any of His Majesty's 
natural-bofn subjects born in Europe, or their childien, 
or abolish any of the chartered courts.t 

2 Sco Digest, 8. 63. 
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There was also an express saving of the right of 
Parliament to legislate for India and to repeal Indian 
Acts, and, the better to enable Parliament to exercise 
this power, all Indian laws were to be laid before Parlia- 
ment 

Laws made under the powers given by the Act were to 
be subject to disallowance by the Court of Directors, acting 
under the Board of Control, but, when made, were to have 
effect as Acts of Parliament, and were not t» require registra- 
tion or publication in any court of justice. 

The laws made under the Act of 1833 were known as Acts, 
and took the place of the ‘ regulations ’ made under previous 
Acts of Parliament. 

A comprehensive consolidation and codification of Indian 
laws was contemplated. Section 53 of the Act recited that 
it was ‘expedient that, subject to such special arrangements 
as local circumstances may require, a general vystem of 
judicial establishments and police, to which all persons what- 
soever, as well Europeans as natives, may be subject, should 
be established in the said territories at an early period ; and 
that such laws as may be applicable in common to all classes 
ot the inhabitants of the said territories, due regard being 
had to the rights, feelings, and peculiar usages of the people, 
should be enacted ; and that all laws and customs having the 
force of law within the same territories should be ascer- 
tained and consolidated, and, as occasion may require, 
amended.’ 

The Act then went on to direct the Governor-General in 
Council to issue a commission, to be known ax the ‘ Indian 
Law Commission,’ which was to inquire into the jurisdiction, 
powers, and rules of the existing courts of justice and police 

establishments in the Indian territories, and all existing forms 
of judicial procedure, and into the nature and operation of 
all laws, whether civil or criminal, written or customary, 
prevailing and in force in any part of the Indian territories, 
to which any inhabitants of those territories were then sub- 
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ject. The commissioners were to report to the Governor- 
General in Council, setting forth the results of their inquiries, 
and suggesting alterations, and these reports were to be laid 
before Parliament. 

This was the first Indian Law Commission, of which 
Macaulay was the most prominent member.1 Its labours 
resulted directly in the preparation of the Indian Penal Code, 
which, however, did not become law until 1860, and, indirectly 
and after a long interval of t.me, in the preparation of the 
Codes of Civil and Criminal Procedure and other codes of 
substantive and adjective law which now form part of the 
Indian Statute Book. 

Important provisions were made by the Act of 1833 for 
enlarging the rights of European settlers, and for pro- 
tecting the natives of the country, and ameliorating their 
condition. 

It was declared to be lawful jor any natural-born subject 
of His Majesty to proceed by sea to any port or place having 
a custom-house establishment within the Indian territories, 
and to reside thereat, or to proceed to and reside in or pass 
through any part of the territories which were under the 
Company’s government on January 1, 1800, or any part of 
the vountries ceded by the Nabob of the Cainutic, of the 
province of Cuttack, or of the settlements of Singapore and 
Malacca. These rights might be exercised without the require- 
ment of any licence. But every subject of His Majesty not 
being a native was, on his arrival in India from abroad, to 
signify on entry, to an officer of customs, his name, place 
of destination, and cbjects of pursuit in India. A licence 
was still required for residence in any part of India other 
than those xbove mentioned, hut vower was reserved to the 
Governor-General in Council, with tae previous approbation 

1 His colleagues were another English barrister, Mr. Cameron, afterwards 
law member of council, and two civil servants of the Company, Mr. Maclood 
of the Madras Service, and Mr. (afterwards Sir Wuham) Anderson of the 


Bombay Service. Sir William Macnaghten of the Bengal Service was also 
appointed, but did not accept the appointment. 
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of the Court of Directors, to declare any such part open, and 
remove the obligation of a licence. 

Another section expressly enabled any natural-born subject 
of the Crown to acquire and hold lands in India. 

The regulations as to licences have Jong since been abolished 
or fallen into desuetude. But by s. 84 of the Act of 1833 
the Governor-General in Council was required, as soon as con- 
veniently might be, to make laws or regulations providing 
for the prevention or punishment of the illicit entrance into 
or residence in British India of persons not authorized to 
enter or reside therein. Effect has been given to this require- 
ment by Act IIL of 1864, under which the Government of 
India and Jocal Governments can order foreigners to remove 
themselves from British India, and apprehend and detain them 
if they refuse to obey the order. Under the same Act the 
Governor-General in Council can apply to British India, or 
any part thereof, special provisions as to the reporting and 
licensing of foreigners.} 

An echo of the fears expressed in 1813 as to the dangers 
likely to arise from the free settlement ot interlopers is to be 
found in the section which, after 1eciting that * the removal of 
restrictions on the intercourse ot Europeans with the said 
territories will render 1t necessary to provide for any mischief 
or dangors that may arise therefrom,’ requires the Governor- 
General in Council, by laws and regulations, to provide, with 
all convenient speed, for the protection of the natives of the 
said territories from insult and outrage in their persons, 
religions, and opinions.” 

Section 87 of the Act declared that ‘no native of the said 
territories, nor any natural-born subject of His Majesty 
resident therein, sball, by reason only of his religion, place 

* Sce Alter Caufman v. Government of Bombay, [1894] I. L. R. 18 Bombay, 
636. As to the general powers of excluding aliens from British territory, 
sce Musgrove v. Chun Teeong Toy, [1891] L.R. A.C. 272 (exclusion of 
Chinese from Australia), and an article in the Law Quarterly Review for 


1897 on ‘ Alien Legislation and the Prorogative of the Crown’. 
? See ss. 295-8 of the Indian Penal Codo. 
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of birth, descent, colour, or any of them, be disabled from 
holding any place, office, or employmght under the Company.’ 
The policy of freely admitting natives of India to a share 
in the administration of the country has never been more 
broadly or emphatically enunciated. 

And finally, the Governor-General in Council was required 
forthwith to take into consideration the means of mitigating 
the state of slavery, and of ameliorating the condition of 
slaves, and of extinguishing slavery throughout the Indian 
territories so soon as such extinction should be practicable 
end safe, and to prepare and submit to the Court of 
Directors drafts of laws on the subject... In preparing 
these drafts due regard was to be had to the laws of 
marriage and the rights and authorities of fathers and heads 
of families. 

The sections of the Act which follow these broad declara- 
tious of policy are concerned mainly with regulations relating 
to the ecclesiastical establishments in India and increasing the 
number of bishoprics to three, and with regulations for the 
college of Haileybury. 

The Act of 1833, as sent out to India, was accompanied 
by an explanatory dispatch from the Court uf Directors, which, 
according to a tradition in the India Office, was drafted by 
James Mill? 


f During the twenty vears’ interval between the Charter Act Leyula- 


of 1833 and that of 1853 there was very little Parliamentary os 


Jegislation on India. 183) - 


An‘Act of 1835 (5 & © Will. LV, ¢. 52) suspended the pro- 
Visions of the Act of 1833 as to the division of the Presidency 
of Bengal into two presidencies,’ aud authorized the appoint- 


1 See Act V of 1843 and ss, 370, 371 of the Indian Penal Code. See also 
Mr. Cameron’s evidence before the Select Committee of the House of Lords 
in 1852, and Minutes by Sir H. S. Maine, No. 92. 

* Kaye, Administration of the Eost.India Company, p. 137. 

* By 8. 15 of the Charter Act of 1853 (16 & 17 Vict. c. 95) this suspension 
was continued until the Court of Directors and Board of Control should 
otherwise direct. 


Charter 
Act of 


1853. 
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ment of a lieutenant-guvernor for the North-Western Pro- 
vinces.1_ The project of establishing an executive council for 
the Bengal and North-Western Provinces was abandoned. 

An Act of 1840 (3 & 4 Vict. c. 37) consolidated and amended 
the Indian Mutiny Acts, and empowered the Governor- 
General in Council to make regulations for the Indian Navy. 

An Act of 1848 (11 & 12 Vict. c. 21) enacted for India a law 
of insolvency, which has been repealed and re-enacted for 
the presidency towns by Act III of 1909. 

In 1853, during the governor-generalship of Lord Dalhousie, 
it became necessary to take steps for renewing the term of 
twenty years which had been created by the Act of 1833, and 
accordingly the last of the Charter Acts (16 & 17 Vict. c. 95) 
was passed in that year. 

It differed from the previous Charter Acts by uot fixing 
any definite term for the continuance of the powers, but 
simply providing that the Indian territories should remain 
under the government of the Company, in trust for the 
Crown, until Parliament should otherwise direct. 

The Act reduced the number of the directors of the Company 
from twenty-four to eighteen, and provided that six of these 
should be appointed by the Crown. 

It continued indefinitely, until the Court of Directors and 
Board of Control should otherwise direct, the suspension of 
the division of the Bengal Presidency contemplated by the 
Act of 1835, but authorized the appointment of a separate 
governor for that presidency, distinct from the governor- 
general.2 However, the Act went on to provide that, unless 
and until this separate governor was appointed, the Court of 
Directors and Board of Contro] might authorize the appoint- 
ment of a lieutenant-governor of Bengal. The power of 


1 The first appointment was made in 1836, 

® Under the Act of 1833 the Governor-General of India was also Governor 
of Bengal, but during his frequent absences from Calcutta used to delegate 
his functions in the latter capacity to the senior member of his council. 
See the evidence of Sir Herbert Maddock and Mr. F. Millett before the 
Select Committee of the House of Lords in 1852. 
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appointing a separate governor was not brought into opera- 
tion until the year 1912, but the power of appointing a 
lieutenant-governor was exercised in 1854, and continued 
until 1912. 

By the following section, power was given to the directors 

either to constitute one new presidency, with the same system 
of a governor and council as in the Presidencies uf Madras 
and Bombay, or, as an alternative, to authorize the appoint- 
ment of a lieutenant-governor. The power to constitute a 
new presidency was not exercised, but a new lieutenant- 
governorship was created for the Punjab in 1859. 
[ Further alterations were made by the Act of 1853 in the 
ymachinery for Indian legislation. ‘The ‘ fouth’ or legislative 
member of the governor-general’s council was placed on the 
same footing with the older or ‘ordinary’ members of the 
council by being given a right to sit and vote at executive 
meetings. At the same time the council was enlarged for 
legislative purposes by the addition of legislative members, 
of whom two were the Chief Justice of Bengal and one other 
supleme court judge, and the others were Company’s servant 
ot ten years’ standing ap)cinted by the several local Govern- 
ments. The result was that the council as constituted tor 
legislative purposes under the Act of 1853 consisted of twelve! 
members, namely— 

The governor-genera] 

The commander-in-chief. 

The four ordinary members of the governor general's 
council, 

‘The Chief Justice of Bengal. 
, A puisne judge. 

Four representative members (pat) * fiom Bengal, Macias, 

Bombay, and the North-Western Provinces bi 


» Power was given by the Act ot 1853 to the governor-gencral to appomit, 
with the sanction of the Home Gcvernment, two cthor members from the 
civil service, but this power was aevor exercised. 

* They received salaries of £5,00¢ a year each. 
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‘The sittings of the legislative council were; made public 
and their proceedings were officially published. _ 

The Indian Law Commission appointed undtr the Act of 
1833 had ceased to exist before 1853. It seems to have 
lost much of its vitality after Macaulay’s departure from 
India. It lingered on for many years, published periodically 
ponderous volumes of reports, on which, in many instances, 
Indian Acts have been based, but did not succeed in effecting 
any codification of the laws or customs of the country, and 
was finally allowed to expire! Efforts were, however, made 
by the Act of 1853 to utilize its labours, and for this purpose 
power was given to appoint a body of English commissioners, 
with instructions to examine and consider the recommenda- 
tions of the Indian Commission.” 

And, finally, the right of patronage to Indian appoint- 
ments was by the Act of 1853 taken away from the Ceurt of 
Directors and directed to be exercised in accordance with 
regulations framed by the Board of Control. These regula- 
tions threw the covenanted civil service open to general 
competition.* 

In 1855 an Act was passed (18 & 1g Vict. e. 53) which 
prohibited the admission of further students to Haileybury 
College after January 25, 1856, and directed the conlege 
to be closed on January 31, 1858. 


* Ay to the procecdings of the Commission, see the evidence given in 
1852 before the Select Commuittec of tie House of Lords on the East India 
Company’s charter by Mr. F. Millett and Mr. Hay Cameron. Mr. Millett 
was the first secretary, and was afterwards member of the Commission. 
Mr. Cameron was onc of the first members of the Commission, and was 
afterwards legislative member of the governor-general’s council. 

? The commissioners appointed under this power were Sir John (after-. 
wards Lord) Romilly, Sir John Jervis (Chief Justice of Common Pleas), 
Sir Edward Ryan, C. H. Cameron, J. N. Macleod, J. A. F. Hawkins, Thomas 
Flower Ellis, and Robert Lowe (Lord Sherbruoke). They were instructed 
by the Board of Control to consider specially the preparation of a simple 
and uniform code of procedure for Indian courts, and the amalgamation 
of the supreme and sadr courts. (Letter of November 30, 1853, from the 
Board of Control to the Indian Law Commission.) 

* They were prepared in 1854 by a committee under the presidency of 
Lord Macaulay. 
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In 1854 was passed an Act! which has had important 
administrative results in India. Under the old system the 
only mode of providing for the government of newly acquired 
territory was hy annexing it to one of the three presidencies. 
Under this system of annexations the Presidency of Bengal 
had grown to unwieldy dimensions. Some provision had 
been made for the relief of its government by the constitution 
of a separate lieutenant-governorship for the North-Western 
Provinces in 1836. The Act of 1853 had provided for the con- 
stitution of a second lieutenant-governorship, and, if necessary, 
of a fourth presidency. These powers were, however, not 
found sufficient, and it was necessary to provide for the 
administration of territories which it might not be advisable 
to include in any presidency or lieutenant-governorship.* 

This provision was made by the Act of 1854, which em- 
powered the Governor-General of India in Council, with the 
sanction of the Court of Directors and the Board of Control, 
to take by proclamation under his immediate authority and 
management any part of the territories for the time being 
in the possession or under the government of the East India 
Company, and thereupon to give al] necessary orders and 
directions respecting the administration of that part, or other- 
wise provide for its administration. The mude in which this 
power has been practically exercised has been by the appoint- 
ment of chief commissioners, to whom the Governor-General 
in Council delegates such powers as need not be reserved to 
the Centra] Government. In this way chief commissioner- 
ships were established for Assam,’ the Central Provinces, 
Burma,‘ and other parts of India. But the title of chiet 
commissioner was not directly recognized by Act of Parlia- 
ment,® and the territories under the admmistration of chief 
commissioners are technically * unacr the immediate authority 

> 17 & 18 Vict. o. 77. * See preamble to Act of 1864. 

* See Digest, 8. 56. P 

‘The chicf commssionerskip of Assam was abolished m 1908, but 


restored in 1912. Burma was placed under a licutenant-governor in 1897 
° Tt has ance been recognized by the Act of 1870 (33 Vict ¢. 3). 98. 5, 3 


Esiablish- 
ment of 
chief 
commis. 
sioner- 
ships 
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and management ’ of the Governor-General in Council within 
the meaning of the Act of 1854. 

The same Act cmpowered the Government of India, with 
the sanction of the Home authorities, to define the limits 
of the several provinces in India; expressly vested in the 
Governor-General in Council all the residuary authority not 
transferred to the local Governments of the provinces into 
which the old Presidency of Bengal had been divided; and 
directed that the governor-general was no longer to bear 
the title of governor of that presidency. 

The The Mutiny of 1857 gave the death-blow to the system 

ps of ‘double government,’ with its division of powers and 

= Act, responsibilities. In February, 1858, Lord Palmerston intro- 
duced a Bill for transferring the government of India to the 
Crown. Under his scheme the home administration was to 
be conducted by a president with the assistance cf a council 
of eight persons. The members of the council were to be 
nominated by the Crown, were to be qualified either by 
having been directors of the Company or by service or 
residence in India, and were to hold office for eight years, 
two retiring by rotation in each year. In other respects the 
scheme did not differ materially from that eventually adopted. 
The cause of the East India Comyfny was pleaded by “ohn 
Stuart Mill in a weighty State paper, but the second reading 
of the Bill was carried by a large majority. 

Shortly afterwards, however Lord Palmerston was turned 
out of office on the Conspiracy to Murder Bill, and was sue- 
ceeded by Lord Derby, with Mr. Disraeli as Chancellor of 
the Exchequer and Lord Ellenborough as President of the 
Board of Control. The Chancellor of the Exchequer promptly 
introduced a new Bill for the government of India, of which 
the most remarkable feature was a council consisting partly 
of nominees of the Crown and partly of persons elected on 
a complicated and elaborate system, by citizens of Manchester 
and other large towns, holders of East India stock, and others. 
This scheme died of ridicule, and when the House assembled 
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after the Easter recess no one could be found to defend it.1 
Mr. Disraeli grasped eagerly at a suggestion by Lord John 
Russell that the Bill should be laid aside, to be succeeded by 
another based on resolutions of the House. In the meantime 
Lord Ellenborough had been compelled to resign in con- 
aequence of disapproval of his dispatch censuring Lord 
Canning’s Oudh proclamation, and had been succeeded by 
Lord Stanley, on whom devolved the charge of introducing 
and piloting through the House the measure which eventually 
became law as the Act for the better government of India.2 

This Act declared that India was to be governed directly by 
and in the name of the Crown, acting through a Secretary ot 
State, to whom were to be transferred the powers formerly 
exorcised either by the Court of Directors or by the Board 
of Control. Power was given to appoint a fifth principal 
Secretary of State for this purpose. 

The Secretary of State was to be aided by a council of 
fifteen members, of whom eight were to be appointed by the 
Crown and seven elected by the directors of the East India 
Company. The major pait both of the appointed and of the 
elected members were to be persons who had served or resided 
in India for ten years, and, with ce.tain exceptions, who had 
not left India more than ten years before their appvintment. 
Future appointments or elections were to be so made that 
nine at least of the members of the council should hold these 
qualifications. The power of filling vacancies was vested in 
the Crown as to Crown appointments, and in the council itself 
as to others. The members of the council were to hold office 
during good behaviow, but to be removable on an address 
by both Houses of Parliament, and were not to be capable of 
sitting or voting in Parliament.? 


‘It was to this Bill that Lord Palmerston applied the Spanish boy’s 
remark about Don Quixote, and said that whenever a man was to be seen 
laughing in the streets he was surc to have been discussing the Government 
of India Bill. 2 21 & 22 Vict. o. 108. 

* These provisions have been modified by subsequent legislation. See 
Digest, 8. 4. 
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The council was charged with the duty of conducting, under 
the direction of the Secretary of State, the business transacted 
in the United Kingdom in relation to the guvernment of India 
and the correspondence with India. The Secretary of State 
was to be the president of the council, with power to over- 
rule in case of difference of opinion, and to send, without 
reference to the council, any dispatches which might under 
the former practice have been sent through the secret 
committee.t 

The officers on the home establishment both of the Company 
and of the Board of Control were to form the establishment 
of the new Secretary of State in Council, and a scheme for 
a permanent establishment was to be submitted. 

The patronage of the more important appointments in 
India was vested either in the Crown or in the Secretary 
ot State in Council. Licutenant-governors were to pe ap- 
pointed by the governor-general subject to the approval of 
the Crown. 

As under the Act of 1853, admission to the covenanted 
esvil service was to be open to all natural-born subjects of 
Her Majesty, and was to be granted in accordance with the 
results of an examination held under rules to be made by 
the Secretary of State in Council with the assistance of the 
Civil Service Commissioners. 

The patronage to military cadetships was to be divided 
between the Secretary of State and his council. 

The property of the Company was transferred to the 
Crown. The expenditure of the revenues of India was to be 
under the control of the Secretary of State in Council, but 
was to be charged with a dividend on the Company’s stock 
and with their debts, and the Indian revenues remitted to 
Great Britain were to be paid to the Secretary of State in 
Council and applied for Indian purposes. Provision was 
made for the appointment of a special auditor of the accounts 
of the Secretary of State in Council.2 


' Digest, 88 6-14. * Thid 22, 70, 


HISTORICAL INTRODUCTION 97 


The Board of Control was formally abolished. With respect 
to. contracts and legal proceedings, the Secretary of State in 
Council was given a quasi-corporate character for the purpose 
of, enabling him to assert the rights and discharge the liabilities 
devolving upon him as successor to the East India Company.1 

It has been seen that under the authority given by various 
Acts the Company raised and maintained separate military 
forces of their own. The troops belonging to these forces, 
whilst in India, were governed by a separate Mutiny Act, 
perpetual in duration, though re-enacted from time to time 
with amendments.2. The Company also had a small naval 
torce, once known as the Bombay Marine, but after 1829 as 
the Indian Navy. 

The Act of 1858 transferred to the service of the Crown all 
the naval and military forces of the Company. retaining, how- 
ever, their separate local character, with the same liability to 
local service and the same pay and privileges as if they were 
in the service of the Company. Many of the European troops 
refused to acknowledge the authority of Parliament to make 
this transfer. They demanded re-engagement and bounty as 
a condition of the transfer of their services,® and, failing to 
get thest terms, were offered their discharge. : 

In 1860 the existence of European troops as a separate 
force was put an end to by an Act (23 & 24 Vict. ¢. 100) 
which, after reciting that it is not expedient that a separate 
European force should be continued for the local service of 
Her Majesty in India. formally repealed the enactments by 
which the Secretary of State in Council was authorized to 
give directions for raising such forces. 

In 1861 the officers and soliers formerly belonging to the 


1 Digest, 8. 35. 

2 ‘The first of these Acts was an Act of 1753 (27 Geo. II, c. 9), and the 
last was an Act of 1857 (20 & 21 Vict, c. 66), which was repealed in 1863 
(26 & 27 Vict. c. 48). ‘ 

* In 1859 they made a ‘demonstration’ whidh, from the small stature 
of the recruits enlisted during the Indian Mutiny, was sometimes called 
the ‘Dumpy Mutiny.’ Pritchard, Administration of India, i. 36, 

1691 H 


Tho 
Indian 
Army. 


Legisla- 
tion of 
1861. 


Indian 
Civil 
Service 
Act, 1801. 
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Company’s European forces were invited to join, and many 
of them were transferred to, the regular army under the 
authority of an Act of that year (24 & 25 Vict. c. 74). Thus 
the European army of the late East India Company, except 
a small residue, became merged in the military forces of the 
Crown.1 

The naval force of the East India Company was not amal- 
gamated with the Royal Navy, but camc to an end in 1863, 
when it was decided that the defence of India against serious 
attack by sea should be undertaken by the Royal Navy, which 
was also to provide for the performance of the duties in the 
Persian Gulf which had been previously undertaken by the 
Indian Navy? 

The change effected by the Governmcnt of India Act, 
1858, was formally announced in India by the Queen’s 
Proclamation of November 1, 1858 

In 1859 the Government of India Act, 1859 (22 & 23 Vict. 
c. 41), was passed for determining the officers by whom, and 
the mode in which, contracts on behalf of the Secretary of 
State in Council were to be executed in India? 

Three Acts of great importance were passed in the year 
1861. 

Under the Charter Act of 1793 rank and promotion in the 
Company’s civil service were strictly regulated by seniority, 
and all offices in the ‘civil line’ of the Company’s service 
in India under the degree of councillor were stzictly reserved 
to the civil servants of the presidency in which the office 
was held. But by reason of the exigencies of the public 
service, numerous civil appointments had been made in 


1 Under existing arrangements all the troops sent to India are placed 
on the Indian establishment, and from that time cease to be voted on the 
Army Estimates. The number of the forces in the regular army as fixed 
by the annual Army Act is declared to be ‘ exclusive of the number actually 
serving within Her Mayesty’s Indian possessions.’ As to the con- 
stitutionality of employing Indian troops outside India, see above p. 68, 
note I. 

* See Sir Charles Wood’s letter to the Admiralty of Oct. 20, 1862. 

* See Digest, 8. 33. 
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India in disregard of these restrictions. The Indian Civil 
Service Act, 1861 (24 & 25 Vict. c. 54), validated all these 
rregular appointments in the past, but scheduled a number of 
yppointments which, in the future, were to be reserved to 
nembers of the covenanted civil service. 

At the same time it abolished the tule as to seniority and 
‘emoved all statutory restrictions on appointments to offices 
10t in the schedule. And, even with respect to the reserved 
offices, it left a power of appointing outsiders under exceptional 
circumstances. This power can only be exercised where it 
appears to the authority making the appointment that, under 
the circumstances of the case, it ought to he made without 
regard to statutory conditions. The person appointed must 
have resided for at least sevon years in India. If the post is 
in the Revenue or Judicial Departinents, the person appointed 
must pass the same examinations and tests as are required in 
the case of the covenanted civil service. The appointment 
is provisional only, and snust be forthwith reporied to the 
Secretary of State in Council with the special reasons for 
making it, and unless appruved within twelve months by the 
Secretary of State it hecomes void. 

The Indian Councils Act, 1861 (24 & 25 Vict. ¢. 67), modi- 
fied the constitution of the governor-general s oxecutive 
council and remodelled the Indian Jegislatwes. 

A fifth ordinary member was added to the governor- 
general’s council. Of the five ordimary members, three were 
required to have served for ten years in India under the 
Company or the Crown, and one was to be a barrister or 
advocate of five years’ standing. Power was retained to 
appoint the commander-in-chief an extraordinary member.* 

Power was given to the governor-general, in case of his 
absence from headquarters, to appoint a president of the 
council, with all the powers of the governor-general except 
those with respect to legislation. And, in such case, the 

This schodule is still in force. Digest, 8. 93. 
This provision still exists, Ibid. s. ys. * Ibid. 30, 40, 
H2 


Indian 
Councils 
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governor-general might invest himself with all the powers 
exercisable by the Governor-General in Council, except the 
powers with respect to legislation. 

For purposes of legislation the governor-general’s council 
was reinforced by additional members, not less than six nor 
more than twelve in number, nominated by the governor- 
general and holding office for two years. Of these additional 
members, not less than one-half were to be non-official, that 
is to say, persons not in the civil or military service of the 
Crown? The lieutenant-governor of a province was also to 
be an additional member whenever the ccuncil held a legisla- 
tive sitting within his province 

The Legislative Council established under the Act of 1853 
had modelled its procedure or that of Parliament, and had 
shown what was considered an inconvenient degree of in- 
dependence by asking questions as to, and discussing the 
propriety of, measures of the Executive Government. The 
functions of the new Legislative Council were limited strictly 
to legislation, and it was expressly forbidden to transact 
any business except the consideration and enactment of 
Jegislative measures, or to entertain any motion except a 
motion for leave to introduce a Bill, or having reference to 
a Bill actually introduced.! 

Measures relating to the public revenue or debt, religion, 
military or naval matters, or foreign relations, were not 
to be introduced without the governor-general’s sanction. 
The assent of the governor-general was required to every 
Act passed by the council, and any such Act might be 


1 See Digest, 88. 45, 47- 

* These provisions have been modified by subsequent legislation. Seo 
Digest, 8. 60. 

* It had, among other things, discussed the propriety of the grant to 
the Mysore princes. Sce Proceedings of Legislative Council for 1860, 
pp. 1343-1402. 

‘24 & 25 Vict. c. 67, 8. 19. As ‘to the object with which this section 
was framed, see paragraph 24 of Sir Charles Wood's dispatch of August 9, 
1861. The restrictions imposed in 1861 were relaxed un 1892 (55 & 56 Vict, 
¢. 14, 8, 2), and have been further relaxed since. Digest, s. 64. 
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disallowed by the Queen, acting through the Secretary of 
State. 

The legislative power of the Governor-General in Council 
was declared to extend to making laws and regulations for 
repealing, amending, or altering any laws or regulations 
for the time being in force in the ‘Indian territories now 
under the dominion of Her Majesty,’! and to making laws 
and regulations for all persons, whether British or native, 
foreigners or others, and for all courts of justice, and for 
all places and things within the said territories, and for all 
servants of the Government of India within the dominions 
of princes and States in alliance with Her Majesty? But 
there were express savings for certain Parliamentary enact- 
ments, for the general authority of Parliament, and tor any 
part of the unwritten laws or constitution of the United 
Kingdom whereon the allegiance of the subject or the 
sovereignty of the Crown may depend. 

An exceptional power was given to the governor-general, 
in cases of emergency, to make, without his ccuncil,ordinances, 
which were not to remain in force for more than six months.3 

Doubts had for some time existed as to the proper mode 
of legislating for newly acquired ter1ituries of the Company. 
When Benares and the territories afterwards known as the 
North-Western Provinces were annexed, the course adopted 
was to extend to them, with some variations, the laws and 
regulations in force in the older provinces of Bengal, Bihar, 
and Orissa. But when the Saugor and Nerbudda territories 
were acquired from the Marathas by Lord Hastings, and 
when Assam, Arakan, and Tenasserim were conquered in 
1824, and Pegu in 1852, these regions were specially exempted 
from the Bengal Regulations, instructions, however, being 
given to the officers administering them to conduct their 
procedure in accordance with the spirit of the regulations, so 


? Explained by 55 & 56 Vict. c. 14,8. 3. Digest, s. 63. 
* These powers were extended by 28 & 29 Vict. c. 17, 8. 1, and 32 & 33 
Vict, ¢. 98, 8. 1. See Digest, 3. 63. > See Digest, 8. 69. 
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far as they wewe suitable to the circumstances of the country.* 
And when the Punjab was unnexed the view taken was that 
the Governor-General} in Council had power to poake Jaws for 
the new territory, not in accordance with the forms prescribed 
by the Charter Acts for legislation, but by executive orders, 
corresponding to the Orders in Council made by the Crown 
for what are called Crown Colonies. Provinces in which this 
power was exercised were called * non-regulation provinces * to 
distinguish them from the ‘regulation provinces,’ which were 
governed by regulations formally made under the Charter 
Acts. A large body of laws had been passed under this 
power or assumed power, and in order to remove any doubts 
as to their validity a section was introduced into the Indian 
Councils Act, 1861, declaring that no rule, law, or regulation 
made before the passing of the Act by the governor-general 
or certain other authorities should be deemed invalid by reason 
of not having been made in conformity with the provisions of 
the Charter Acts.? 

The power of legislation which had been taken awey from 
the Governments of Madras and Bombay by the Charter Act ot 
1833 was restored to them by the Act of 1861. The councils 
of the governors of Madras and Bombay were expanded for 
legislative purposes by the addition of the advocate-general 
and of other members nominated on the same principles as the 
additional members of the governor-general]’s council3 No 
line of demarcation was drawn between the subjects reserved 
for the central and the local legislatures respectively ; but 
the previous sanction of the governor-general was made 
requisite for legislation by the local legislature in certain 

? Chesney’s Indian Polity (31d ed.), pp. 58, 64. 

* Indian legislation subsequently became necessary for the purpose of 
ascertainmg and determining the rules which had been thus vahidated 
in gencral terms. Sce Sir James Stephen’s specch in the Legislative 
Council in the debate on the Punjab Laws Acts, March 26, 1872, and the 


chapter contributed by him to Sir W. Hunter's Life of Lord Mayo, vol. ii. 


pp- 214-221. 
* These provisions have also been modified by subsequent legislation, 
Sce Digest, ss, 71, 76, 77. 
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cases, ahd aul Acts of the local legislature requirea the sub- 
seqtient’ astent of the-governor-general, in, addition to that 
of the Governor, and were made subject to disallowance by 
the Crown, a in the case of Acts of the governor- general’ 8 
council. ‘'Rher§ were also the same restrictions on the pro- 
ceedings of the foal legislatures. 

The governor-peneral was directed to establish, hy procla- 
mation, a legislative council for Bengal,? and was empowered 
to establish similar councils for the North-Western Provinces 








and for the Punjab. These councils were to consist of the 
lieutenant-governor and of a certain number of nominated 
councillors, and were to be subject to the same provisions 
as the local legislatures for Madras and Bumbay. 

The Act also gave power to constitute new provinces for 
legisiative purposes and appoint new lieutenant-governors, 
and to alter the boundaries of existing provinces.4 
- The amalgamation of the supreme and sadr courts, that ib 
to say, of the courts representing the Crown and the pan a 
respectively at the presidency towns had long been in cof- 
templation, and was carried into effect by the Indian Hijgh 
Courts Act, 18612 

By this Act the Queen was empowered to establish, by 
letters patent,® high courts of judicature in Calcutta, Maciras, 
and Bombay, and on their establishment the old chatered 
supreme courts and the old ‘Sadr Adalat’ Courts were to 
be abolished, the jurisdiction and the powers of the abolished 
courts being transferred to the new high courts. 

Each of the high courts was to consist of a «+ 1f justice 
and not more than fifteen judges, of whom sv 1¢ $s than 

' See note 4, p. 100. ob € 

? A legislative council for Bengal was ests blished by ¢,,cucamtacion of 
January 18, 1862. 

* A legislative council was established for the North-Western. Provinces 
and Oudh (now United Provinces of Agia and Qudh) in 1880,/and for tho 
Punjab in 1897. 

“88 46, 47. Digest, s. 74. 8 2g & 25 er c. 104. 


* The letters patent or charters now in force with reapecif to these thiee 
high courts bear date December 28, 1865. 
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one-third, including the chief justice, were to be barristers, and 
not less than one-third were to be members of th€'covenanted 
civil service. All the judgeg were to be appointed by and 
to hold office during the pleasure of the Crown. The high 
courts were expressly given superintendence over, and power 
to frame rules of practice for, all the courts subject to their 
appellate jurisdiction ! 

Power was given by the Act to establish another high 
court, with the same constitution and powers as the high 
courts established at the presidency towns.? 

a The Indian High Courts Act of 1861 closed the series 
1861, of constitutional statutes consequent on the transfer of the 
government of India to the Crown. Such Acts of Parliament 
as have since then been passed for India have done little more 

than amend, with reference to minor points, the Acts of 1858 
pnd 1861. 

_ The Indian High Courts Act,1865,° empowered the Governor- 
=, eae in Council to pass orders altering the limits of the 
jurisdiction of the several chartered high courts and enabling 
them to exercise their jurisdiction over native Christian 
su) jects of Her Majesty resident in Native States. 

Another Act of the same year, the Government of India 
Act, ,1865,4 extended the legislative powers of the governor- 
general’s council to all British subjects in Native States, 
whether servants of the Crown or not,® and enabled the 
Govern or-General in Council to define and alter, by proclama- 
tion, the territorial limits of the various presidencies and 
lieutena,nt-governorships.® 

The Government of India Act, 1869,’ vested in the Secretary 
of State the right of filling all vacancies in the Council of 
India, antl changed the tenure of members of the council 

* See Divest, ss. 96-103 

+s. 16. Under this power a high court was established at Allahabad 
in 1866. It is, probable that the power was thereby exhausted. 

# 28 & 29 Vict. c. 15. Digest, 8. 104. 


* 28 & 29 Vict. c. 17. ® See Digest, 8. 63. 
*Ibd. 57. 7 32 & 33 Viet. c. 97. 
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from a tenure during good behaviour to a term of ten years. 
It also transferred to the Crown from the Secretary of State 
in Council the right of filling vacancies in the offices of the 
members of the councils in India. 

The Indian Councils Act, 1869,1 still further extended 
the legislative powers of the governor-general’s council by 
enabffng it to make laws for all native Indian subjects of Her 
Majesty in any part of the world, whether in India or not. 

A very important modification in the machinery for Indian 
legislation was made by the Government of Ludia Act, 1870.2 
It has been seen that for a long time the governor-general 
believed himself to have the power of legislating by executive 
order for the non-regulation provinces. The Indian Councils 
Act of 1861, whilst validating rules made under this power in 
the past, took away the power for the future. The Act of 
1870 practically restored this power by enabling the governor- 
general to legislate in a summary manner for the less 
advanced parts of India3 The machinery provided is as 
follows. The Secretary of State in Council, by resolution, 
declares the provisions of section 1 of the Act ot 1870 ap- 
plicable to somw particular part of a British Indian province, 
Thereupon the Governor in Counvil, lieutenant-governor, 
lieutenant-governor in Council, or chiet commission r of the 
province, may at any time propose to the Governor-General 
in Council drafts of regulations for the peace and good govern- 
ment of that part, and these drafts, when approved and 
assented to by the Governor-General in Council, and duly 
gazetted, have the same force of law as if they had been 
formally passed at sittings of the Legislative Council. This 
machinery has been extensively applicd to the less advanced 
districts of the different Indian provinces, and numerous regu- 
lations have been, and are constantly being, made under it. 


1 32 & 33 Vict. c.98. See Digest, t. 63. 

* 33 & 34 Vict. c. 3. Digest, s. 68. 

* This restoration of a power of summary legislation was strongly advo- 
cated by Sir H. 8. Maine. Sco Minutes by Sir H. S. Maine, pp. 153, 156. 
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The same Act of 1870 contained two other provisions of 
considerable importance. One of them (s. 5) repeated and 
strengthened the power of the governor-general to overrule 
his council+ The other (s. 6), after reciting the expediency 
of giving additional facilities for the employment of natives of 
India ‘of proved merit and ability’ in the civil service 
of Her Majesty in India, enabled any native of India to 
be appointed to any ‘ office, place, or employment’ in that 
service, notwithstanding that he had not been admitted to 
that service in the manner directed by the Act of 1858, i.e. 
by competition in England. The conditions uf such appoint- 
ments were to be regulated by rules made by the Governor- 
General in Council, with the approval of the Secretary of 
State in Council The result ot these rules was the ‘ statutory 
civilian,’ who has now been merged in or superseded by the 
* Provincial Service.’ 

Two small Acts were passed in 1871, the Indian Councils 
Act, 1871 (34 & 35 Vict. ¢. 34), which made slight extensions 
of the powers of local legislatures, and the Indian Bishc ps Act, 
1871 (34 & 35 Vict. ¢. 62), which regulated the leave uf ahycnee 
of Indian bishops. 

An Act of 1873 (36 Vict. ¢. 17) formally dissolved the 
East India Company as from January I, 1874. 

The Indian Councils Act, 1874 (37 & 38 Vict. c. 91), enabled 
a sixth member of the governor-general’s council to be ap- 
pointed for public works purposes. 

The Council of India Act, 1876 (39 & 40 Vict. c. 7), enabled 
the Secretary of State, for special reasons, to appoint any 
person having professional or other peculiar «qualifications 
to be a member of the Council of India, with the cld tenure, 
“during good behaviour,’ which had been abolished in 18694 


* See Digest, s. 44. It will be remembered that Lord Lytton acted under 
this power when he exempted imported cotton goods from duty in 1879. 

? See ibid. 94. 

* This Act was passed in consequence of the decision of the Bombay High 
Court in 2. v. Reay, 7 Bom. Cr. 6. See note on s. 79 of Digest. 

“ This power was cxercised in the case of Sir H. S. Mainc, and was pro- 
bably conferred with special reference to him, It has since been repealed. 
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In the same year was passed the Royal Titles Act, 1876 
(39 & 40 Vict. c. 10), which authorized the Queen to assume 
the title of Empress of India. 

The Indian Salaries and Allowances Act, 1880 (43 & 44 
Vict. c. 3), enabled the Secretary of State to regulate by order 
certain salaries and allowances which had heen previously fixed 
by statute2 

The Indian Marine Service Act, 1884 (47 & 48 Vict. ¢. 38). 
enabled the Governor-General in Council to legislate for main- 
taining discipline in a small marine establishment, now called 
the Royal Indian Marine. the members of which were 
neither under the Naval Discipline Act nor under the Merchant 
Shipping Acts? 

The Council of India Reduction Act, 1889 (52 & 53 Vict. 
ce, 65), authorized the Secretary of State to abstain from filling 
vacancies in the Council of India until the number should 
be reduced to ten. 

The Indian Councils Act, 1892 (55 & 56 Vict. ¢. 14), 
authorized an increase in the number of the members of the 
Tndian legislative councils, and empowered the Governor- 
General in Council, with the approval of the Secretary of 
State in Council, to make rules regulating the conditions 
under which these members are to be nominated. At 
the same time the Act relaxed the restrictions imposed 
by the Act of 1861 on the proceedings of the legisla- 
tive councils by enabling rules to be made authorizing 
the discussion of the annual financial statement, and the 
asking of questions, under prescribed conditions and re- 
strictions. 

The Act also cleared up a doubt as to the meaning of an 
enactment in the Indian Councils Act of 1861, modified some 
of the provisions of that Act about the office of ‘ additional 
members ’ of legislative councils, and enabled local legislatures, 
with the previous sanction ofthe governor-general, to repeal 


2 See Digest, ss. 80, 113. 2 See ibid. 63. 
® See ibid. Go, 71, 73- 
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or alter Acts of the governor-general’s council affecting their 
province.t 

The Madras and Bombay Armies Act, 1843 (56 & 57 Vict. 
c. 62), abolished the offices of commanders-in-chief of the 
Madras and Bombay armies, and thus made possible a sim- 
plification of the Indian military system which had been 
asked for persistently by four successive viceroys.? 

The Contracts (India Office) Act, 1903 (3 Edw. VII, ec. 11), 
declared the mode in which certain contracts might be made 
by the Secretary of State in Council.# 

The Indian Councils Act, 1904 (4 Edw.VII, c. 26), while con- 
tinuing the power to appoint a sixth member of the Governor- 
General’s Council, removed the necessity for appointing him 
specifically for public works purposes.4 

The Council of India Act, 1907 (7 Edw. VII, c. 35), modified 
the constitution of the Council of India. 

The Indian Councils Act, 1909 (9 Edw. VII, c. 4), the passage 
of which will always be associated with the name of Lord 
Morley of Blackburn, made important changes in the consti- 
tution and functions of the Indian legislative councils, and 
gave power to make changes in the executive governments 
of the Indian provinces. 

The introduction of the measure was preceded by dis- 
cussions and correspondence, which began in Lord Morley’s 
first year of office as Secretary of State for India, and extended 
over a period of nearly three years. 

In 1906 the Viceroy, Lord Minto, drew up a minute in 
which he reviewed the political situation in India, and pointed 
out how the growth of education, encouraged by British rule, 

* See Digest, s. 76. In the absence of this power the sphere of action 
of the then new legislature for the North-Western Provinces and Oudh was 
confined within an infinitesimal area. 

* Administrative reforms in India are not carried out with undue pre- 
cipitancy. The appointment of a single commander-in-chief for India, with 
four subordinate commanders under him, was recommended by Lord 
William Bentinck, Sir Charles Metcalfe, and others in 1833. (Further 


Papers respecting the East India Company’s Charter, 1833.) 
* See Digest, s. 32. See Digest, s. 39. 
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had led to the rise of important classes claiming equality of 
citizenship, and aspiring to take a larger part in shaping the 
policy of the government. He then appointed a committee 
of his council to consider the group of questions arising out 
of these novel conditions. From the discussion thus com- 
menced was developed a tentative project of reform, which 
was outlined ina Home Department letter to local govern- 
ments dated August 24, 1907. This letter, after having 
received approval by the Secretary of State in Council, was 
laid before Parliament, and was published in England and 
India! The local governmcuts to whom it was addressed 
were instructed to consult important bodies and individuals 
representative of various classes of the ‘ommunity before 
submitting their own conclusions to the Government of India. 
The rephes were received in due course, and are to be found 
in the ‘colossal blue books’ appended to a letter from the 
Government of India, dated October 1, 1908, in which the 
situation was again reviewed, and revised proposals were 
formulated. The views of the Secretary of State on these 
proposals were expressed in a dispatch dated November 27, 
1908,2 and were eapounded by Lord Morley in a speech 
delivered in the House of Lords on December 17, 1908. 
Reference was made to the subject in the Kings speech 
which ashered in the session of 1909, and in the debates on 
the address in reply. The Bill embodying the proposals of 
the Government, so far as they required Parliamentary 
authority, was presented by Lord Morley on February 17, 
1909, and was read a second time, after a debate of two days, 
on February 24. It pavsed through committee on March 4, 
and was considered*on report, read a third time, and passed 
by the House of Lords on March g. J.* the House of Commons 
the Bill was read a second time on Apri 1, was considered in 


1 East India (Advisory and Legislative Councils, &c.), 1907, Ud. 3710. 

? The letter of October 1, 1908, and tho dispatch of November 27, 1908, 
are to be found in vol. i of the Blue Book entitled East Indie (Advisory and 
Legislative Councils, &c.), 1908, Cd. 4425. The replics from the Local 
Governments are embodied in separate volumes. 
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committee gn April r9, and on April 26 was considered on 
report, read a third time. and passed with amendments. The 
Commons’ amendments were considered on May 4 and agreed 
to with an important modification which was accepted by 
the Commons. The Act thus passed received the Royal Assent 
on May 25, 1909. 

The only important change in the Bill during its passage 
through Parliament related to the creation of executive 
councils for provinces under licutenant-governors. Clause 3 
of the Bill as introduced enabled the Governor-General in 
Council, with the approval of the Secretary of State in 
Council, by proclamation, to create an executive council for 
any such province. This clause was struck out by the House 
of Lords, restored by the House of Commons, and eventually 
agreed to in the modified form in which it now stands as 
s. 3 of the Act. 

In the course of the debates on the Bill much was said 
about Lord Morley’s announcement of his intention to 
appoint a native of India to a post on the Governor-General’s 
council. This subject was not strictly relevant to the 
Bill, because, as was explained, the power of making 
these appointments is free from any restriction as to 
race, creed, or place of birth. Effect was given to Lord 
Morley’s intention by the appointment of Mr, Sinha, in 
March, rgog, to the post of Jaw member of the Governor- 
General’s council. This appointment carried a step further 
the policy adopted in 1907, when two natives of India were 
placed on the Secretary of State’s council. In pursuance of 
the same policy natives of India have been placed on the 
exccutive councils for Bengal, Madras, and Bombay, and for 
Bihar and Orissa. 

Under s. r of the Act the ‘additional’ members of the 
Indian legislative councils, i.e. those other than the members 
of the executive councils, must, instead of being all nominated, 
include elected members. 

By s. 2 power was given to raise the number of members of 
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the executive councils for Madras and Bombay to a maximum 
of four, of whom two at least must be persons who at the time 
of their appointment have been in the service of the Crown 
in India for at least twelve years. 

Under s. 3 there is power to constitute an exccutive council 
for any province having a heutenant-governor. But, except 
in the case of Bengal,! the draft of any proclamation proposed 
to be made in pursuance of this power must be laid before 
each House of Parliament, and the proclamation may be 
disallowed in pursuance of an address from either House. 
The number of the executive council must not exceed four. 

S. 4 requires the appoimtment of vice presidents of the 
several councils. 

By s. 5 the Governor-General in Council, the Governors in 
Council of Madras and Bombay, and the lieutenant-governors 
or lieutenant-governors in council of other provinces were 
required to make rules authorizing at any meeting of their 
respective legislative councils the discussion of the annual 
financial statement, and of any matter of general interest, 
and the asking of questions. 

Under ss. 1 and 6 there is extensive power to make regula- 
tions for carrying the Act into effect. 

And under s. 7 certain proclamations, regulations, and rules 
are required to be laid before Parliament when made. 

It will be seen that the provisions of the Act of 190g are, 
as is usual in Acts relating to India, couched in wide and 
general terms, leaving all details, and some important matters 
of principle, to be determined by regulations and rules made 
by the authorities in India. 

The regulations and rules required to give effect in the first 
instance to the Act of 1909 are to be found ina Blue Book which 
was laid before Parliament in pursuance of 8. 7 of the Act? 


This exception was by the Act of 1912 (2 & 3 Geo. v. ¢. 5, 1, 2) extended 
to Bihar and Orissa, for which sn executive council of three has been 
constituted, See below, p. 132. 

* East India (Executive and Legislative Councils) Regulations, &c., for 
giving effect to the Indian Vouncils Act, 1909 (1910, Ud. 4987). 
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The Blue Book begins with a notification fixing November 15, 
1909, as the date at which the provisions of the Act were to 
come into operation. 

Then follow, under the headings Nos. II to IX, regulations 
and rules for the nomination and election of the members of 
the several legislative councils of India, >ther than those who 
are such members by virtue of being members of the executive 
councils. The regulations were, in the case of each council, 
of a general character, and related to such matters as number, 
qualifications, term of office, and mode of filling vacancies. 
The rules, which were scheduled to the regulations, were more 
detailed, and prescribed the mode in which the several 
elections were to be made. These regulations and rules are 
now superseded by revised regulations issued in 1912.1 

in No. X are to be found importar’ rules regulating the 
business of the Governor General's legislative council, and 
relating to (1) the discussion of the annual financial statement; 
(2) the discussion of matters of general public interest, and 
(3) the asking of questions.? 

No. XI is a Home Department resolution of the Government 
of India. dated November 15, 1909, which describes in general 
terms the nature of the changes made by the Act cf 1909, 
and the regulations under it, and has appended to it a table 
showing the constitutions of the several legislative councils.’ 

The changes made in the legislative councils by the Act of 
Igoy, and the regulations under it, as revised in 1912, may 
be considered under the heads of (A) Constitution and (B) | 
Functions.* 


? Sco below, p 135. * See Appendix II. 

* This table 1s now superseded by a new table showing the constitution 
of the councils under the regulations as revised in 1912. See Appendix I. 

* For the sake of convenience the changes includo the alterations mado 
in pursuance of the territorial distributions consequent on the Coronation 
Durbar. 
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A. CONSTITUTION 


The constitution of the councils is changed in three respects : 
xr. Numbers ; 
2. Proportion of official and non-official members ; 
3. Methods of appointment or election. 

1. Numbers. The Indian Councils Act, 18y2, increased 
the size of the legislative councils constituted under the 
Act of 1861. The maximum of additional members was 
raised from 12 to 16 in the Governor-General’s council, 
and from 8 to 20 in thc Madras and Bombay councils. 
The limit of number of the Bengal council was raised to 20, 
that of the United (then North-Western) Provinces to 15. The 
Punjab and Burma obtained legislative councils m 1897, and 
Eastern Bengal and Assam} in 1905, the maximum strength 
being fixed at 15 in the first two, and 20 in the third. 

These numbers are now doubled or more than doubled. 
The additional members of the Governor-General’s council are 
to be not more than 60, the additional members of the councils 
of Bengal, Madras, and Bombay, and the members of the 
councils of the United Provinces, and of Bihar and Orissa, 
are to be not more than 50. In the Punjab and Burma 
the maximum is raised to 30. In computing the number 
of members of the Governor-General’s council, 8 must be 
added to the ‘ additional’ members, namely, the 6 ordinary 
members of the executive council, the commander-in-chief, 
and the licutenant-governor or chief commissioner of the 
province in which the council sits. Similarly there are now 
on the Madras and Bombay legislative councils 4 ev officio 
members, namely, in each case, the 3 members of the executive 
council and the advocate-general; and on the legislative 
councils for Bengal and for Bihar and Orissa there are the 
3 ordinary members cf each of the new executive councils. 


2 Eastern Bengal is now merged in Bongal, and tho provinces of Bihar 
and Oriesa and of Assam have separate legislative councils. 
3691 7 
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Thus the actual strength of the legislative councils under the 
new law is as follows : 


i SNS 


, 1 Marim. 
Législative Counedl of — | Number under Regu’a-' Marrmum number 








hons of 19132. ; under Act of 1909. 
Indi®, 4 wm ow, em 68 8 
Madras. . . 1. 48 54 
Bombay . . . . 48 54 
Beigel « 6 «= «© « 4 53 53 
United Provinces . 49 50 
Bihar and Orissa... 44 $3 
Punjab s 6 ww 5 20 , 30 
Burma «5 «@ «© © & @ 17 30 
Assam . a: 25 30 


2. Proportion of official and non-official members. 

Under the Act of 1861 at least one-half of the additional 
members of the legislative councils of the Gcvernor-General 
and of the governors of Madras and Bombay, and at least 
one-third of the members of the other legislative councils, 
had to be non-official. An official majority was not required 
by statute, but in practice was always maintained before the 
Act of 1909, except in Bombay, where the official] members 
had been for some years in a minority. 

Under the regulations of 1909 and 1912 there must be an 
official majority in the Governor-General’s legislative council, 
and a non-official majority in all the other legislative councils. 


The existing proportions, as fixed by the regulations, are as 
follows : 


Jagislative Couned of— | Offerals. Non-Officrals. | Majority. 
| Officral. 
India | 36 32 I a 
Non-official. 
Madras. . . . . 20 26 6 
Bombay . . . . 18 f 28, 10 
Bengal . . . 1... 19 32 13 
United Frovinees . . 20 27 7 
Biharand Orissa. . lt 18 25 7 
Punjab wm oe ee 10 14 \ 4 
BuMay 6a Se ee ee we] 6 9 \ 3 
AMSA 46 wm es 9 15 i 6 





? Excluding in each case the head of the Government, i.c, the Governor- 
Gencral, Governor, Licutenant-Governor, or Chief Commissioner. 
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These figures exclude in each case the head of the govern- 
ment, i.e. the Governor-General, Governor, Lieutenant- 
Governor, or Chief Commissioner. They also leave out of 
account the two ‘expert’ members or, in the case of Bihar 
and Orissa and of Assam, the one expert member, who may be 
appointed from time to time as occasion requires, and who 
may be either official or non-official! Any alteration in the 
number of the executive council would affect the proportions, 

It will be observed that these proportions are fixed by the 
regulations, not by statute. They were so fixed in pursuance 
of the policy announced by the Secretary of State, who was of 
opinion that while 1t was nevessary to maintain an official 
majority in the Governor-General’s council, this was not 
necessary or desirable in the case of the other councils. Refusal 
by the provincial councils to pass necessary legislation may 
bo met by exercise of the power vested in the Governor- 
General’s Council to legislate for any part of India Undesir- 
able legislation may he checked by the power of veto reserved 
to the head of the government. 

3. Methods of appointment or election 

Under the Act of 1861 the ‘additional’ members of the 
legislative councils were nominated by the Governor-General, 
governor, or lieutenant-governor, the only restriction on his 
discretion being the requirement to maintain a due proportion 
of unofficial members. 

By the Act of 1892 the nominations were required to be in 
accordance with regulations made by the Governor-General 
in council and approved by the Secretary of State. Under the 
regulations so made a certain number of these nominations 
had to be made on the recommendation of specified persons, 
bodies, and associations, the intention being to give a represen- 
tative character to the persons so non.inated. There was no 
obligation to accept the recommendation, but in practice it 


’ There is no prov.sion for the appointment of experts, as such, on the 
Governor-Gencral’s legislative counc 1, but experts could be placed on the 
founcil, when occasion requires, under his powers of nominating members 


12 
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was never refused. In the case of other nominations regard 
was to be had to the due and fair representation of the different 
classes of the community. Under the Act of rg09 the 
additional members must include not only nominated mem- 
bers, but also members elected in accordar ce with regulations 
made under the Act, and the regulations of November, 1909, 
as amended in 1912, give effect to this requirement. 

There is a separate set of regulations for every legislative 
council, and scheduled to each set are detailed rules as to the 
method of election. 

The provisions of the regulations themselves are of a more 
general character, and those framed for the Governor-General’s 
council may be treated as typical. 

They begin by fixing the number of ‘ additional’ members, 
classifying them as clected or nominated, describing in 
general terms the classes or bodies by whom the elected 
members are to be elected, and defining, by reference to 
the schedules, the constitution of the electorates and the 
method of election. The constitutions thus provided, both 
for the Governor-General’s council and for the other legisla- 
tive councils, will be found, in a tabular form, in an appendix 
to this book? 

The substitution of a system of election for a system of 
nomination obviously involves the imposition of certain dis- 
qualitcations for election These disqualifications are laid 
down for the Governor-General’s council by Regulation IV, 

hich provides that-— 

No person shall be eligible for election as a member of the 
council if such person 

(a) is not a British subject ; or 

(b) is an official ;_ or 

(c) is a female ; or 

(d) has been adjudged by a competent civil court to be of 

unsound mind ; or 

(e) is under twenty-five years of age; or 

Appendix I. 
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(f) is an uncertificated bankrupt or an undischarged in- 

solvent; or 

(g) has been dismissed from the Government service ; or 

(h) has been sentenced by a criminal court to imprisonment 

for an offence punishable with imprisonment for a term 
exceeding six months, or td transportation, or has been 
ordered. to find security for good behaviour under the 
Code of Criminal Procedure, such sentence or order not 
having subsequently been reversed, or remitted, or the 
offender pardoned ; or 

(i) has been debarred from practising as a legal practitioner 

by order of any competent authority ; or 

(kt) has been declared by the Governor-General in Council to 

be of such reputation and antecedents that his election 
would, in the opinion of the Governor-General in Council, 
be contrary to the public interest. 

But in cases (g) (4) (i) and (&) the disqualification may be 
removed by an order of the Governor-General m Council in 
that behalf. 

Identical provisions are embodied in all the other scts 
of regulations, except that the powers exercisable by the 
Governor-General in Council may be exercised by the local 
government. 

The positive qualifications both of electors and of candidates 
are fixed by the scheduled rules, but by the regulations females, 
minors, and persons adjudged to be of unsound mind are 
disqualitied for voting. 

Every person elected or nominated must, before taking 
his seat, make an oath or affirmation of his allegiance to the 
Crown. 

The ordinary term of office uf an ‘additional’ member, 
whether nominated or elected, is thre years. But official 
members and members nominated as being persons who have 
expert knowledge of subjects connected with proposed or 
pending legislation are to hold office for three years or such 
shorter period as the Governor-General may at the time of 
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nomination determine. A member elected or nominated to 
fill a casual vacancy sits only tor the unexpired portion of his 
predecessor’s term. The effect of these provisions, which are 
repeated in substance in all the sets of regulations, is that 
for elected members of the legislative councils there must be 
a general election every three years. 

The regulations provide for declaring seats vacant, for 
choice or determination of seat in case of a candidate elected 
by more than one electorate, and for the case of failure to 
elect. 

An election is declared to be invalid if any corrupt practice 
is committed in connexion therewith by the candidate elected, 
and provision is made for the determi: ation of disputes as 
to the validity of elections. 

The tables in Appendix I, and, still more, the elaborate 
rules scheduled to the regulations under the Act of 1909, 
show the number and diversity of the electorates to the 
legislative councils, and the variety of methods adopted 
for constituting the electorates, and for regulating their 
procedure in elections. The object aimed at was to obtain, 
so far as possible, a fair representation of the different classes 
and interests in the country, and the regulations and rules 
were framed for this purpose in accordance with local advice, 
and with reference to the local conditions of each province. 
The consequent variety of the rules makes it impossible to 
generalize their provisions or to summarize their contents. 
All of them may be regarded as experimental, some of them 
are avowedly temporary and provisional. For instance, it Las 
not yet been found practicable to constitute satisfactory 
electorates for the representatives of Indian commerce, 
except in the Bombay council, or for the representatives of 
the Punjab landholders and Muhammadans on the Governor- 
General’s council. Under the existing regulations each of 
these interests is represented by nominated members, but 
election is to be substituted for nomination as soon as a 
workable electorate can be formed. 
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The most difficult of the problems to be faced was the 
“representation of Muhammadans, who claimed to be repre- 

sented as a separate class or community. This problem has 
been attacked in various ways. One method adopted is 
a system of rotation. The representative of the Bombay 
landholders on the Governor-General’s council was elected at 
the first, and is to be elected at the third and subsequent 
alternate elections, by the landholders of Sind, a great majority 
of whom are Muhammadans, while at other elections he is 
to be elected by the Sardars of Gujerat or the Sardars of the 
Deccan, a majority of whom are Hindus. In the Punjab the 
numbers of the Muhammadan and non-Muhammadan land- 
holders are about equal, aud the representative of this con- 
stituency is expected to be alternately a Muhammadan and 
a non-Muhammadan. When these two eats, the Bombay 
seat and the Punjab seat, are held by non-Muhammadans 
there are to be two members elected by special electorates 
consisting of Muhammadan landholders in the United Pro- 
vinces and Muhammadans in Bengal. 

In some provinces there are special interests, such as the 
tea and jute industries in Bengal and Assam, mining in 
Bihar and Orissa, and the planting communities in Madras and 
Bihar and Orissa, for whom special provision has been made. 

The representation of smaller classes and minor interests 
will have to be met by nomination, in accordance with the 
needs of the time and the importance of different claims. 

Where the electorates are scattered, as in the case of the 
landholders and the Muhammadans, provision is made for the 
preparation and publication of electoral rolls containing the 
names of all persons qualified to vote. 

The qualifications prescribed for electors in the case of 
landholders and Muhammadans vary greatly from province 
to province. Landholders must usally possess a substantial 
property qualification. In some cases titles and honorary 
distinctions, fellowships of Universities, and pensions for 
public service are recognized as qualifications. 
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The qualifications for candidates are, as a rule, the same as 
those for electors, but in some cases, where such restrictions 
would be inappropriate, other qualifications are prescribed. 
Thus a persun elected to the Governor-General’s council by the 
unofficial members of a provincial council is required to have 
a place of residence within the province, and such practical 
connexion with the province as qualifies him tu represent it. 
The election is either direct, or indirect through elected dele- 
gates. In some cases the electors or delegates vote at a singlo 
centre before a returning officer, in others 1 hey vote at different 
places before an attesting officer, who dispatches the voting 
paper to the returning officer. 

In Bengal delegates have been abolished by the regulations 
of 1912, and all voting is direct. 

The member of the Governor-Gencral’s council chosen to 
represent the Muhammadan community of Bombay is elected 
by the Muhammadan mempers of the Bombay council. The 
Government of India were assured that this method would 
secure better representation than election by delegetes ad hoc. 

The procedure for voting is generally similar to that pre- 
scribed by the English Ballot Act. But in some cases, such 
as the elections by the corporations of the presidency towns, 
the chambers of commerce and the trade associations, the 
voting is regulated by the procedure usually adopted by these 
bodies for the transaction of their ordinary business. 


B. FUNCTIONS 


The functions of the legislative councils faJl into three 
divisions, (a) legislative, (b) deliberative, and (c) interrogatory. 


(a) Legislative 
The Act of 1909, and the regulations under it, make no 
alteration in the legislative functions and powers of the 
provincial councils. These aie still mainly regulated by the 
Act of 1861.1 
1 See Digest, ss. 63-67, 76-78. 
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(b) Deliberative 


Between 1861 and 1892 the powers of the legislative councils 
were confined strictly to legislation. The Actof 1892introduced 
non-legislative functions by empowering the head of the govern- 
ment in every case to make rules authorizing the discussion of 
the annual financial statement, provided that no member might 
propose a motion or divide the council. Under this power one 
or two days were allotted annually in every council to the dis- 
cussionof a budgetalready settled by the executive governnent. 

The Act of 1909 repealed the provisions of the Act of 1892 
on this point and required rules to be made authorizing at any 
meeting of the legislative councils the discussion of the annual 
financial statement and ofany matterof general publicinterest. 

The rules made under this direction introduce two important 
chunges— 

(1) The discussion of the budget is to extend ove1 several 
days, it takes place before the budget is finally scttled, and 
members have the right to propose resolutions and to divide 
the council upon them , 

(ii) At meetings of the legislative councils matters of general 
public importance may be discussed, and divisions may bo 
taken on resolutions proposed by members. 

In each case the resolutions are to take the form of recom- 
mendations to the Government, and the Government is not 
bound to act upon them. 

The rules framed for the Governor-Gencral’s council are 
printed in the Blue Book of 1910,3 and are of such interest and 
importance as to justify their reproduction in an appendix to 
this chapter.4 It may be useful to summarize here some of 
their leading provisions. 

Financial Statement or Budget. The rules distinguish between 
the financial statement and the Ludget. The first means the 
* See Digest, ss. 64, 77. * y Edw. VII, ¢ 4, ». 5. 

* 1910, Cd. 498°. 


“ Appendix III. The rules for the othor councils are included in a Blue 
Book of 1913 (Cd. 6714), and ave framod on similar lines. 
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preliminary financial estimates of the Governor-General in 
Council for the financial year next following. The second 


means the financiai statement as finally scttled by the 


Governor-General ir Uouncil. On a day appointed in each 


year by the Governor-General, the financial statement, with 
an explanatory memorandum, is to be prescnted to the council 
by the finance member, and a printed copy is to be supplied 
to each member. No discussion takes place on this day. 

The first stage of discussion takes place on a subsequent 
day after the finance member has made any explanations 
he thinks necessary. On this day any member may move 
any resolution entered in his name in the list of business 
relating to any alteration in taxation, new loan or additional 
grant to local governments proposed or mentioned in the 
financial statement or explanatory memorandum, and a dis- 
cussion takes place on any resolution so moved. 

The second stage of discussion begins after these 1esolutions 
have been disposed of. ‘The member of council in charge of 
a department explains the head or heads of the financial state- 
ment relating to his department, and resolutions may then 
be moved and discussed. 

The range of discussion is subject to important restrictions. 
There is a schedule to the rules detining which heads of the 
financial statement are open to or are excluded from diszus- 
sion. Among the excluded heads are military, political, and 
purely provincial affairs, under the heading ‘revenue,’ stamps, 
customs, assessed taxes, and courts, and, under the heading 
‘expenditure,’ assignments and compensations, interest on 
debt, ecclesiastical expenditure, and state railways. Besides 
these the rules themselves exclude from discussion any of the 
following subjects : 

(a) Any subject removed from the discussion of the Governor- 

General’s legislative council by s. 22 of the Indian 
Councils Act, 1861.2 


» ie. matters which the Governor-General in Council has not powor to 
repeal or affect by any law. See Digest, s. 63. 
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(6) Any matter affecting the relations of His Majesty’s 
Government or of the Governor-General in Council with 
any Foreign State or any Native State in India; or 

(c) any matter under adjudication by a court of law having 
jurisdiction in any part of His Majesty’s dominions. 

Any resolution moved must comply with the following 
conditions : 

(a) It must be in the form of a specific recommendation 
addressed to the Governor-General in Council ; 

(b) it must be clearly and precisely expressed and must 
raise a definite issue ; 

(c) it must not contain arguments, inferences, ironical 
expressions, or defamatory statements, nor refer to the 
conduct or character of persons except in their official 
or public vapacity ; 

(d) it must not challenge the accuracy of the financial 


statement ; 
(e) it must be directly relevant to some entry in the financial 


statement. 

Two clear days’ notice of any resolution must be given. 
The president may disallow any resolution or part of a resolu- 
tion without giving any reason other than that in his opinion 
it cannot be moved consistently with the public interests, 
or that it should be moved in a provincial vovncil, and his 
decision cannot be challenged. 

The budget as finally settled must be presented to the 
council on or before March 24 by the finance member, who 
then describes any changes made in the figures of the financial 
statement, and explains why any resolutions passed by the 
council have not been accepted. No discussion takes place 
on this day, but on a subsequent day there is to be a general 
discussion at which observations may be made, but resolutions 
may not be moved. Nor is the buaget as a whole to be sub- 
mitted to the vote of the council. 

Many of the rules for regulating procedure in debate are of 
a kind with which members of the House of Commons are 
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familiar, but some of them present distinctive features. No 
speech may exceed fifteen minutes, except thuso of the mover 
and the member in charge, who may speak for thirty minutes. 
Any member may send his speech in print to the secretary not 
less than two clear days before the day fixed for the discussion 
of a resolution, with as many copies as there are members, and 
one copy is to be supplied to every member. Any.such speech 
may at the discretion of the president be taken as read. 

Matters of general public interest. Discussions on these 
matters must be raised by resolution, and must take place 
after all the other business of the day has been concluded. 
The general rules regulating the fori of the resolutions, and 
the discussions upon them, arc, in the main, the same as those 
for the discussion of resolutions on the financial statement, the 
chief difference being that the range of discussions is wider 
and that amendments are allowed. ‘The only subjects speci- 
fically excluded from discussion are those belonging to the 
three classes mentioned above in connexion with the inancial 
statement, namely, matters for which the councils cannot 
legislate, matters relating to foreign and native States, and 
inatters under adjudication bya courtoflaw. But the president 
has the sume discretionary power of disallowing resolutions as 
he has in the case of resolutions on the financial statement. 

The right to move amendments on resolutions is mate 
subject to restrictions which are intended to provide safe- 
guards against abuse of the right. Fifteen days’ notice of 
a resolution is required, and priority depends on the time of 
receipt. When a question has been discussed, or a resolution 
has been disallowed or withdrawn, no resolution or amend- 
ment raising substantially the same question may be moved 
within one year. 

(c) Interrogatory 

Since 1892 members of the legislative councils have had 
the right to ask questions under conditions and restrictions 
prescribed by rules. This right is now enlarged by allowjpg 
a member to put a supplementary question ‘ for the purpose 
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of further elucidating any matter of fact regarding which 
a request, for information has been made in his original 
question.’ But the president may disallow a supplementary 
question, and the member to whom it is addressed may decline 
to answer il without notice. The rules which now govern 
the asking of questions in the Governor-General’s council are 
printed in the Blue Book of roro, and are to be found in 
Appendix IT. 


The quorum for the transaction of business, legislative or 
other, at meetings of the Governor-General’s legislative 
council is fixed by one of the Regulations of rg12 for the 
constitution of that council. The Regulations for the several 
councils, in prescribing a quorum, omit reference to the 
presence of the president or vice-president (which is secured 
by statute) and merely state that, in order to form a quorum, 
a certain number of members must be present, viz., fifteen 
additional members in the Governor-General’s council, and 
ten in the councils of Bengal, Madras, Bombay, and Bihar and 
Orissa, ten in the United Provinces, cight in the Punjab and 
Assam, and six in Burma. 


The Indian High Courts Act, 1ytr (1 & 2 Geo. V, ¢. 18): 

(1) raised the maximum number of judges of an Indian 
High Court from sixteen to twenty, 

(2) gave power to establish new high courts from time to 
time as occasion may require, and to make consequential 
changes in the jurisdiction of the courts, and 

(3) gave power to appoint temporary additional judges of 
any high court for a term not excecding two years. 

The construction placed on the power to establish a new 

high court given by s. 16 of the {ndian High Courts Act, 1861, 
had been, that the power was not recurrent and had been ex- 
hausted by the establishment of a high court at Allahabad. 

athe Government of India Act Amendment Act, Ig11 
(I & 2 Geo. V,c. 25), amended the penzion provisions of the 
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Government of India Act, 1858, by authoriging the grant 
of allowances to the personal representatives gf deceased 
members of the India Office staff. 


On December 12, 1911, at a Durbar held at Delhi, King 
George V commemorated in person his coronation in West- 
minster Abbey as King of the United Kingdom of Great 
Britain and Ireland, and of the British dominions beyond 
the seas, and as Emperor of India. The event was un- 
precedented in the annals of British India. Never before 
had an English king worn his imperial crown in India ; 
ifWleed, nover before had a British sovereign set foot on 
Indian soil. There had been a general expectation that an 
exceptional occasion would be signalized by exceptional 
announcements. The expectation was not disappointed. At 
the great Durbar, the King-Emperor, accompanied by the 
Queen-Empress, was surrounded by a vast assembiage, which 
included the governors and great officials of his Indian empire, 
the great feudatory princes and chiefs of India, representa- 
tives of the Indian peoples, and representatives from the 
military forces of his ‘Indian dominions. Three announce- 
ments were made. The first was made by the King-Emperor 
himself and expressed his personal feelings and those of the 
Queen-Empress. ‘The second was made by the Governor- 
General on behalf of the King-Emperor, and declared the 
grants, concessions, reliefs and benefactions which His Imperial 
Majesty had been pleased to bestow upon this glorious and 
memorable occasion. The third was made by the King- 
Emperor in person and ran as follows : 

We are pleased to announce to Our People that on the 
advice of Our Ministers tendered after consultatiun with Our 
Governor-General in Council We have decided upon the 
transfer of the seat of the Government of India from Calcutta 
to the ancient Capital Delhi, and, simultaneously and as 
a consequence of that transfer, the creation at as early a date 
as possible of a Governorship for the Presidency of Bengal, 


of a new Lieutenant-Governorship in Council administering 
the areas of Bihar, Chota Nagpur, and Orissa, and of a Chief 
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Commissionership of Assam, with such administrative changes 
and redistribution of boundaries as Our Governor-General in 
Council with the approval of Our Secretary of State for India 
in Council may in due course determine. It is Our earnest 
desire that these changes may conduce to the better adminis- 
tration of India and the greater prosperity and happiness of 
‘Our beloved People. 


The decisions thus announced had been for many months 
the subject of discussions in the English Cabinet, at tho India 
Office, and in the Governor-General’s Council, and of corre- 
spondence between the Government of India and the Secretary 
of State in England. But the secret had been well kept, and t 
result of these deliberations was not disclosed, either in England 
or in India, before the King-Empcror’s announcement was made. 

The correspondence which led up to the Durbar announce- 
ments is embodied in a dispatch from the Government of 
India dated August 25, rg1r, and in the Secretary of State’s 
reply of November 1, 1911. The dispatch states very fully 
the nature of the proposals submitted to the Secretary of 
State, and the reasons for them. The reply conveys a general 
assent. As both dispatch and reply are printed in an Appendix 
(III) to this book, it seems unnecessary to recapitulate their 
contents here. 

The policy foreshadowed by the correspondence ‘and 
announced at the Durbar embodied two great administrative 
changes; a remodelling of the partition of Bengal, and 
a transfer of the capita] of India from Calcutta to Delhi. 

In October, 1905, the huge province under the Lieutenant- 
Governor of Bengal had been divided into two lieutenant- 
governorships. Of these the western retained the old name of 
Bengal and the old seat of government at Calcutta, whilst the 
eastern was augmented by the addition of Assam, previously 
under a Chief Commissioner, was called Eastern Bengal and 
Assam, and had for its seat of government Dacca. 

The rearrangement effected in pursuance of the Durbar 
announcements made the following changes : 

1. It reunited the five Bengali-speaking divisions of the 
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old province of Bengal, and formed them into a presidency 
administered by # governor in council. The area of this 

presidency or province is appreximately 70,000 square miles, | 
and its population about 42,000,000. The capital is at 

Calcutta, but it is understood that Dacca is to be treated as 

a second capital, and that the governor will reside there, just 

as the lieutenant-governor of the United Provinces frequently 

resides at Lucknow. 

2. It created a lieutenant-governorship in council, sonsist- 
ing of Bihar, Chota Nagpur, and Orissa, with a legislative 
council, and a capital at Patna. The area of this province is 
approximately 113,000 square miles, and its population about 
35,000,000. 

3. It detached Assam from Eastern Bengal and placed it 
again under a chief commissioner. Assam has an area of 
about 56,000 square miles, and a population of about 
5,000,000. 

These administrative changes were mainly effectec under 
powers conferred by Acts relating to the government of India, 
but some supplementary legislation was required, both in India 
and in Engiand. 

The Secretary of State for India in Council made a formal 
declaration that the Governor-General of India should no 
longer be the governor of the presidency of Fort William 
in Bengal, but that a separate governor should be appointed 
for that presidency. 

By a royal warrant dated March 21, 1912, Lord Carmichael, 
previously governor of Madras, was appointed governor of the 
presidency of Fort William in Bengal. 

By a proclamation notified on March 22, 1912, a new pro- 
vince was carved out of the previous lieutenant-governorship 
of Bengal, was called Bihar and Orissa, and was placed under 
a lieutenant-governor.” 

By another proclamation of the same date the territories 


1 See notifications printed in Appendix IV. 
* See notifications printed in Appendix IV. 
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that were in future to constitute the Presidency of Fort 
William in Bengal were delimited. 

: And by a third proclamation of the same date the terri- 
tories which had before 1905 constituted the chief com- 
missionership of Assam were taken under the immediate 
authority and management of the Governor-General in 
Council, and again formed into a chief commissionership, 
called the chief commissionership of Assam? 

The authorities for the powers thus exercised are to be found 
by diligent search in the tangled mass of enactments relating 
to the government of India, and require some explanation. 

By s. 16 of the Governmeut of India Act, 1853 (16 & 17 
Vict. c.95), the court of directors of the East India Company, 
acting under the direction and control of the board of control, 
were empowered to declare that the Governor-General in 
Council should not be governor of the presidency of Fort 
William in Bengal, but that a separate governor was to be from 
time to time appointed in like manner as the governors of 
Madras and Bombay. In the meantime, and until a governor 
was appointed, there was power under the same section to 
appoint a lieutenant-governor of such part of the presidency of 
Bengal as was not under the lieutenant-governorship of the 
North-West (now United) Provinces.* The power to appoint 
a lieutenant-governor was exercised, and during the continu 
ance of its exercise, the power to appoint a governor remained 
in abeyance. But it still existed, was inherited by the Secre- 
tary of State from the Court of Directors and the Board of 
Control, and was exercised in March, 1912, when a governor- 
ship was substituted for a lieutenant-governorship of Bengal. 

Under s. 29 of the Government of India Act, 1858, the 
govarnors of Madras and Bombay are appointed by warrant 
under the Royal Sign Manual. The governor of Bengal is now 
appointed in like manner.* 


"See Appendia IV. As t> previous doubts about the extent of the 
Presidency, ace below, p 141, n. 2, and Imperial Gazetteer of India, vii. 195. 

* See notificatione printed an Append’x 1V. 

* See below, pp. 218, 219. * See below, p. 215. 

1691 K 
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The power to constitute the new province of Bihar and” 
Orissa and to appoint a lieutenant-governor of it was given, 
by s. 46 of the Indian Councils Act, 1861.1 

The power to delimit the territories of the presidency 
or province of Bengal was given by s. 47 of the Indian 
Councils Act, 1861, and s. 4 of the Government of India Act, 
1865." 

The power to take Assam under the immediato authority 
and management of the Governor-General in Council and to 
place it under a chief commissioner was given by s. 3 of the 
Government of India Act, 1854." 

The territorial redistributions made by the proclamations 
of March 22 took effect on the following April 1. Under s. 47 
of the Indian Councils Act, 1862, laws in force in territories 
severed from a province remain in force until superseded by 
further legislation. But 1t was found in rg12, as it had 
previously been found after the alteration of provinces made 
in 1905, that a few minor adaptations were immediately 
needed to make the old Jaws fit the new conditions, These 
adaptations were made by an Act of the Governor-General 
in Council, which was framed on the lines of the Rengal and 
Assam Laws Act of 1905 (Act VII of xg905), and was, as 
a measure of urgency, passed through all its stages on 
March 25, 1912. ‘The Act, among other things, constitutes 
a koard of revenue for the province of Bihar and Orissa, 

Further legislative provision, mostly of a technical character, 
was made by an Act of Parliament, the Government of India. 
Act, 1912, which received the Royal Assent on June 25, 
1912.° 

The Act recites the proclamations of March 22, 1912, | 

' Seo below, pp. 244, 245. * See below, pp. 243-5. 

* See below, p. 220. * See below, p. 244. 

* For the debates in Parhament on the Coronation Durbar announce- 
ments and on the Government of India Act, 1912, sce the Parliamentary 
Debates in the House of Lords on 12 Decembor, 1911, and 21 and 22 
February, 26 March, 12, 17, 18, and 20 June, and 29 July, 1912, and in 


the House of Commons on 12 December, 1911, and 14 February, 22 and 
24 April, and 7 and 10 June, 1912. 


HISTORICAL INTRODUCTION 131 


ana unen goes on, by s. 1, to declare and explain the 
powers and position of the new governor of Bengal and his 
council. 

When the Government of India Act, 1833, became law, the 
intention was to divide the overgrown presidency of Bengal 
into two presidencies (Fort William and Agra) and to have 
four presidencies, Fort William (Bengal), Fort St. George 
(Madras), Bombay, and Agra; and each of these four presi- 
dencies was to have a governor and council of its own. 
But this intention was not carried out. The presidency of 
Agra was never constituted, the governor-general and his 
council continued to be, wider what had been meant to be 
a temporary provision, the governor and council of Fort 
William, and Jieutenant-governors were in course of time 
appointed for the North-West (now United) Provinces and 
for Bengal.! But the provisions of the Act of 1833 were still 
apphioable to the governor in council of Bengal, if and when 
constituted. What was needed, when that event took place 
in 1912, was to apply to the governor and council of Bengal 
those provisions, mostly in Acts subsequent to 1833, which 
applied exclusively to the governors and councils of Madras 
and Bombay. Among the provisions so applied aro those 
which relate to legislative councils, to lhe right of the governor 
to act as governor-general in the governor-gencral’s absence, 
to the salaries of the governors and their councils, and to the 
number and qualifications, under s. 2 of the Act of 1909, of 
the members of the executive councils. 

The reason for proviso (a) to s.r was the possibility of 
its being found convenient that certain powers previously 
exercisable by the Governor-General with respect to the presi- 
dency of Fort William, such as the powers with respect to the 
appointment of temporary judges of the high court under s. 3 
of the Indian High Courts Act, 1911 (i & 2 Geo. V, e. 18), 
should be retained by the Governor-General. The words ‘ to 
the like extent as heretofore’ show that these powers will 

1 See below, p. 218, &c. 
K 2 
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continue to be exercised over the whole of the old presidency 
of Fort William. 

The effect of provisu (4) 18 to make the appointment of the 
advocate-general to the legislative council of Bengal optional. 
In Madras and Bombay the appointment is obligatory,) but 
a doubt was felt whether the advocate-general would be 
available at Calcutta if he remained a member of the Governor- 
General’s legislative council. 

Subsection (2) of s.1 transferred to the governor of Bengal 
the powers of the Governor-General in Council under s. 1 
of the Indian Presidency Towns Act, 1815, to extend the 
limits of the town of Calcutta.2 This power was evidently 
conferred on the Governor-General in his capacity of governor 
of Bengal. 

Section 2 of the Act authorize the creation of an executive 
council for the new province of Bihar and Orissa. Section 3 of 
the Indian Councils Act, 1909, had authorized the creation of an 
executive council to assist tho lieutenant-governor of Bengal. 
It also gave power to create by proclamation an executive 
council for any other province under a lieutenant-guvernor, 
but in any such case the power was not to be exercised until 
the proclamation had been laid before each house of Parlia- 
ment, and either house might object. In order to facilitate 
the immediate establishment of an executive council for 
Bihar and Orissa, the Act of 1912 dispensed with further 
reference to Parliament. An executive council has now been 
established, consisting of the Maharaja of Darbhanga and 
two English members. 

Section 3 authorized the establishment of legislative councils 
for provinces under chief commissioners. Under the previous 
law legislative councils could only be established for provinces 
under lieutenant-governors The new power was required 
primarily to enable continuance vf government with a legis- 
lative council for Assam, but was wide enough to cover 
other provinces, such as the Central Provinces. A legislative 


* See below, p. 241. * See below, p. 223. 
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council was established for Assam on November 14, 1912, and 
a legislative council for the Central Provinces on November 
10, 1913. The reason for negativing the proviso to s. 3 of 
the Act of 1854 was that the alteration of laws and regulations 
in a chief commissionership having a legislative council will 
be made in ordinary cases hy that council and not by the 
Governor-General’s legislative council. 

Section 4 made sundry minor amendments and repeals. The 
amendments set out in Part I of the schedule referred to in this 
section are consequential. The first amendment extended to 
the governor of the presidency of Fort William in Bengal the 
provisions of the Indian Conncils Act, 1861, which provide for 
the senior governor of a presidency acting as viceroy during 
any interval when there is not a viceroy. The second amend- 
ment fixed the maximum number of members vt tho legisla- 
tive councils of the presidency of Bengal and of the province 
of Bihar and Orissa. 

Under s. 57 of the Act of 1793 and s. 71 of the Act of 1833 
an appointment to fill a vacancy in an office reserved to civil 
servants had to be made from amongst the members of the civil 
service belonging to the presidency in which the vacancy 
occurred. In 1793 the presidency of Fort William in Bengal 
included the whole of British India outside the presidencies 
of Madras and Bombay. The presidential restrictiua had 
frequently given rise to practical difficulties, and now that 
the limits of the presidency of Fort Wilham in Bengal are 
confined to those of Bengal proper, the restriction, so far as 
that presidency is concerned, could not be justified. The 
repeal will, however, operate also within the presidencies 
of Madras and Bombay, and enable members of the present 
Madras and Bombay services to be appointed to any civil 
appointment in India. Section 71 of the Act of 1833 referred 
to the presidency of Agra, which was contemplated but never 
created, and therefore has always been a dead letter. 

The other repeals mentioned in the Schedule are purely 
consequential on the provisions of the Act. 
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The object of the saving in subsection (2) of 8. 4 was to 
remove any possible doubt. as to whether the effect of the 2 new 
Act -énight uot be to prevent any adjustment or alteration of 
boundaries of the presidency of Fort William in Bengal and 
the new province of Bihar and Orissa. The declaration in the 
same subsection removes a doubt which had been entertained 
whether under s. 4 of the Government of India Act, 1865, 
territory could be transferred from a presidency or lieutenant- 
governorship to a chief commissionership.1 It is now made 
clear that under this section territory can be transferred both 
to and from a chief commissionership. 

In the past the transfer of territories for the purpose of 
forming a chief commissionership had been effetted under the 
power given by s. 3 of the Government ot India Act, 1854 
(17 & 18 Vict.c. 77)" This power was exercised in rg01 to 
transfer territories from the leutenant-governorship of the 
Punjab to the chief ccommissionership of the North-West 
Frontier Province. In September, 1912, it was similarly exer- 
cised to transfer the city of Delhi and part of the Delhi district 
from the same lieutenant-governorship and take it under the 
immediate authority and management of the Governor- 
General in Council, and to form it into a chief commissioner- 
ship to be known as the Province of Delhi. An Indian Act, 
the Delhi Laws Act, 1912 (XILI of 1912), has adapted the old 
laws to the new conditions. The intention 1s to make the 
site of the new capital and its surroundings an enclave occupy- 
ing the same kind of position as Washington and the District 
of Columbia in the United States. 

The new government buildings and the new government 
house will be placed, not, as was originally intended, to the 
north of the present city of Delhi and on the site of the Coro- 
nation Durbar, but to the south-west of the city on the slope 
of the low range of hills which represents the southerly exten- 
sion of the historic ridge to the Aravalli Hills. The new govern- 
ment house, when the site has been finally fixed, will probably 


* See below, pp. 220, 221. * See below, p. 220. 
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pe within two to three miles of the Ajmir gate of the old city, 
and about a mile and a half west of the tomb of Humaiyuh. 
. _The redistribution of territories made in pursuance of the 
Delhi Durbar proclamations involved important changes in - 
the regulations of 1909 for the constitution of legislative 
councils in India, and a general revision of those regulations 
was made in 1912. The reasons toi this revision, and the 
nature and effect of the changes made, were explained in a 
dispatch from the Government of India, dated January 23, 
1913, and in an accompanying memorandum. The dispatch 
and memorandum are printed in Appendix V to this book, 
and will, with the revised regulations, be found in a recent 
Blue Book (1913, Cd. 6714). 

The state entry into Delhi for the inauguration of the new 
capital on December 23, 1912, was marred by the nefarious 
attempt on the life of the Viceroy, Lord Hardinge of Pens- 


hurst.? 


1 For the correspondence on this deplorable incident sce the paper pre- 
sented to Parliament im 1913 (Ud, 6642). 
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